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Mehsana-384002
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FATC TR € ARAEE B e T gEEIT RS N B AHAT B | _

Any person aggrieved by this Order-in-Appeal may filc an appeal or revision application, as the
one miy be against such order, to the appropriate authority in the following way .

TIRA BT GG e

. Revisjon application to Government of India:

(1) Eﬁaﬁumﬂwaﬁﬁwngmaﬁwm%mmma%aﬁﬁt@ﬁwaﬁ
U B WUW WE B e G e o e, WNG WYeR, faw wEer, werd
fparr| el e, offaw A9 e, T A, ¢ Rl 110001 B A W AR |

(i) A revision application lies to the Under Secretary, to the Gowt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first

proviko to sub-section (1) of Section-35 ibid : .
Hﬁwaﬁgﬁﬁmﬂﬁﬁmwmmﬁﬁﬁﬂﬁwmmmﬁﬁm
mmw@@wﬁméaﬁgﬂﬁﬁ,mwwmmﬂﬁaﬁa@ﬁﬂﬁ
F ar el wvsTTR ¥ 8 e A g & IR g8 B

cur in transit from a factory to a warehouse or to
ssing of the goods in a

In case of any loss of goods where the loss oc
her factory or from one warehouse to another during the course of proce

ehouse or in storage whether in a factory or in a wareghouse.
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(1)

AF1

2

mwa%Wﬁﬁiﬁﬂ&;mq&mﬁﬁmﬁﬂwwmw%ﬁmhﬁwmﬂwﬁwww
@@%ﬁﬁaﬂ%mﬁﬁvﬂmﬁﬁwwwmmﬁmﬁﬁ%l

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

uﬁwmwmﬁmwﬁw(ﬁmmmaﬁ)ﬁﬁiﬁﬁmwwal

in case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

ﬁmwﬁwwﬁwﬁmmﬁmmaﬁﬂéﬁm@mmwmw
ﬁw%wﬁwm.mﬁmqﬁamwwmmﬁfaﬁmw(#.2)1993%11??10931‘«
fargae fg W AN '

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

'cﬁ-mwmgw(m)ﬁmmﬁ,zoma%ﬁmﬂgiﬁsfaﬂﬁﬁxﬁﬁﬁmmsq—aﬁz‘fuﬁu’iﬁ,
mﬁamzﬁmmqmwamwﬁm—mwmmaﬁa—amasm
U%famaﬂﬁ?mmm|mmamsmvj@sﬂﬁ$wam35—s i Prife ® @ T @
ma#muam—samzﬁ(qﬁ«ﬁmml .

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shal! be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
45.EE of CEA, 1944, under Major Head of Account.

ﬁ“lama:m"aavieﬁwaaﬁwwwmmﬁmmwmmzoo/*ﬁﬂwﬁaﬁmm
WA TEE TP G § Sl 8 T 1000/~ F B T B T

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

b, cﬁaﬁuwaﬂgww@mmmﬁaﬁuwmzﬁqﬁm:-

Appeal to Custom, Excise, & Service Tax Appeliate Tribunal.

(1)

(®}

s
i
&, Pigwe

Fed SeTe YE AR, 1944 B URT 35-4t /35—5 @ afia—
Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

mﬁ@aqﬁ%@az(ﬂmﬁmmzﬁwmﬁmﬂﬁ.ﬁ@%qmﬁﬁ?ﬁmgﬁ,m
geiiad e ud arER el rfERREee) @ uftan & Gif3er, seFerEE A 2MHTAT,
qEATEN HaA | 3TEAr ORI, HEHCTAE 380004

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at

2""floor,BahumaliBhawan,AsanNa,Girdhar Nagar, Ahmedabad : 380004..in case of appeals
other than as mentioned in para-2(i} {a) above.

vl




e Bemn

_The| appeal to the Appeliate Tribunal shall be filed in quadruplicate in form EA-3 as
pregcribed under Rule 6 of Central Excise{Appeal) Rules, 2001 and shall be
accpmpanied against (one which at least should be accompanied by a fee of Rs.1,000/-,

_Rs.p,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lad, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favpur of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
thed Tribunal is situated.

(3)  afy 3w e ¥ &3 A9 YR & wR O ¥ § w@DE 9 NS & Y B BT P SugE
1| fran o =Ry 3g e @ g g o fr formn udl I W TEm @ g quiRafy sdlel
=MRENT B (P el U1 BT ISR B T e far S §)

In kase of the order covers a number of order-in-Original, fee for each 0.1.0. should be
pdid in the aforesaid manner not withstanding the fact that the one appeal to the
Agpellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ~Juay GewdaRiEE 1970 YUHIIRG @ a1 @ swta PuiRa feg I ATAT AT
e JuRefy Frfo mRerd @ andw A W TR B UE W w650 BN TR Yok
fopre @ g =gy |

. %;w copy of application or O.|.0. as the case may be, and the order of the adjournment
q

thority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduied-| item
the court fee Act, 1975 as amended.

(5) o iR wafda "l P FrUFe BV At Pl o oiR o e sefia R o & o Ee e,
-I1 IeaTeA Yo Ud AR adieha =i (@raffaf) frem, 1es2 7 ffea 2

el

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982,

{7 mw,ﬁamwwwmmﬁmw@_@;),ﬁmﬁmqaﬁ
IFaerAi(Demand) U9 22(Penalty) &1 10% & S0 &0 Hfad & |wwifs, sftmaer qf m 10
RS FUT R (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

T SeuTE Yo 3R Jar ¥ e, e @9 wded dr #T(Duty Demanded)-
{i) (Section) @3 11D ¥ ded i@ ofer;

(i) Rvar aw dede He & ARy

(i) e Hde Pradt & BEA 6 & ded &7 UL

. e op g T HRIT ander % oFd qf o geen o, sl i B & v of et @ R
&

For an appeal to be filed before the CESTAT, 10% of the Duty & Penaity confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(iv)  amount determined under Section 11 D;
(v) amount of erroneous Cenvat Credit taken;
(vi) amount payable under Ruie 6 of the Cenvat Credit Rules.
sa%mrasuﬁmmmmaswaaﬁewmmmmﬁaﬁaﬁa‘m’hhmwﬂ:

0% 3T TR MR el e 7UE PR € W &Us & 10% i O A e E
n view of above, an appeal against this order shall lie before the Tribunal on payment of

duty demanded where duty or duty and penalty are in dispute, or penalty, where
is in dispute.”
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ORDER-IN-APPEAL

ORI LIN L2 2 2222

The present appeal has been filed by M/s. R.L. Agarwalla & Co,
F-34, Wide Angle, Highway, Mehsana — 384 002 (hereinafter referred to as
the appellant) against Order in Original No. 49/AC/MEH/CGST/20-21
dated 12-02-2021 [hereinafter referred to as “impugned order’) passed by
the Assistant Commissioner, CGST, Division Mehsana, Commissionerate

- Gandhinagar [hereinafter referred to as “adjudicating authority’}.

9. Briefly stated, the facts of the case is that the appellant is engaged
in providing ‘Maintenance & Repair service, ‘Commercial or Industrial
Construction service’, “Works Contract service’, ‘Rent-a-Cab service’ and is
holding Service Tax Registration No. AAGFR6664RSTO001. During the
course of audit of records of the appellant and on verification of
documents, it was noticed that the appellant had shown taxable value In
their ST-3 returns on the lower side resulting in short payment of service
tax amounting to Rs.13,52,879/- during the FY. 2010-11 to F.Y. 2013-11.
Therefore, a SCN bearing F.No. V ST/15-62/Dem/OA/15-16 dated
05.11.2015 was issued to the appellant by the Additional Commissioner,
erstwhile Central Excise & Service Tax, Ahmedabad-I1L.

91 For ascertaining the payment of service tax liability for subsequent
period, the appellant was asked to produce coples of the Balance Sheet.
Profit and Loss Account, Form 26AS, contracts, invoice etc. for the period
from F.Y. 2014-15 to June, 2017. The appellant produced the same vide
their letters dated 15.09.2017 and 22.11.2018. On scrutiny of the
documents submitted by the appellant, it appeared that the appellant had
provided services of loading and unloading of pipes and materials,
transportation of oil from well head installations to group gathering
stations by road tankers etc., work related to hiring service of scrapping
winches units for scrapping of tubing in self-flow wells to remove any
obstruction in flow of oil/gas, supply of vehicles/taxis on hire basis. which
rmally are used by their customer ONGC to visit various sites of the

ts. From the tenor of the agreements and bills of the appellant. it
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appedred that they had supplied vehicles on hire basis for use by ONGC.
The yehicles were supplied with drivers and it appeared that the legal

right] of possession and effective control remained with the appellant.

9.2 | It further appeared that the appellant were also providing ‘Supply of
Tangible Goods service and not GTA service as they were not providing
the bervice of transportation of goods and also they were not issuing any
LR pr Consignment Note for the goods transported. The appellant was
onliissuing monthly bills for hiring charges for the vehicles supplied by
the The appellant was not paying service tax on such hiring charges
collécted from their customers. The appellant, it appeared, was required to

pay| service tax on full value without any abatement on the value. [U

further appeared that the appellant were not fulfilling any of the

conlditions for classifying the service under GTA, they however, appearcd
to Fulfill all the features of the definition of ‘Supply of Tangible Goods
sefvice. It, therefore, appeared that the appellant was required to pay
sepvice tax on the amount received by them in the name of vehicle hire
re¢eipt/transportation charges, which they had not paid. It appeared that
the appellant had not paid service tax amounting to Rs.26,94,196/ on the
ta%(able value of Rs.2,17,97,702/- during the F.Y. 2014-15 which is required

tolbe demanded and recovered from them.

213 The appellant were, therefore, issued a SCN bearing No. V.8T/118
57/RL Agarwalla/2018-19 dated. 14.02.2019 wherein it was proposed to -

» classify the service provided by them under the taxable category of
‘Supply of Tangible Goods’ service;

% demand and recover service tax amounting to Rs.26,94,196/- under
the proviso to Section 73 (1) of the Finance Act, 1994 along with
interest under Section 75 of the Finance Act, 1994;

» impose penalty under Section 76, 77(2) and 78 of the Finance Act,
1994.

The said SCN was adjudicated vide the impugned order wherein

of the appellant was ordered to be classified under ‘Supply of
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Tangible Goods’ service and the demand for service tax was confirmed
along with interest. Penalty was also imposed under Section 77 (2) and

Section 78 of the Finance Act, 1994.

4. Being aggrieved with the impugned order, the appellant has filed the

- instant appeal on the following grounds *

i, They arc engaged in providing of the sérapping of tubing in self flow
wells to remove any obstruction In flow of oil/gas along with all
accessories and operating crew as per scope of work. Exploration of
oil was liable to excise duty during the impugned period and they
were working as job worker for the manufacturing of goods at sile.
Accordingly, they had claimed exemption under Notification No.
95/2012-ST.

ii. On perusal of the contract agreement and the invoices it can be seen
that they have been awarded the work of hiring service of scrapping
winches units for scrapping of tubing in self flow wells to remove
obstruction in flow of oil/gas. From these documentary evidences. it
is clear that service provided pertains to intermediary for the
manufacturing and exempted vide mega exemption.

iii. They rely upon the decisions in the case of Rameshchandra C.

Patel Vs. Commissioner of Service Tax, Ahmedabad — 2012 (25) STR

471 (Tri.-Ahmd.); Divya Enterprises Vs. Commissioner of Central

Excise, Mangalore — 2010 (19) STR 370 (Tri- Bang.i Seven Fills

Construction Vs. Commissioner of Service Tax, Nagpur — 2013 {31)

STR 611 (Tri.- Mumbai); Satara Qahakari Shetu Audyogic Oos

Todani Vahtook Society Vs. CCE, Kothapur — 2014 (36) STR 123

(Tri.- Mumbai); Abhijit Trading Company Vs. Commissioner of

Central Excise, Pune-III — 2017 (47) STR 258 (Tri.-Mumbai); Manish

Enterprises Vs. Commissioner of Central Excise, Pune-1 — 20106 (42)

QTR 352 (Tri.-Mumbai); Om Enterprises Vs. Commissioner of

Central Excise, Pune-1 — 2018 (17) GSTL 260 (Tri.-Mumbai).

Regarding transport service of material, it is gubmitted that they are

undertaking transportation of material of ONGC as per the contract
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terms. In terms of the contract they have to give specified number of
vehicles with Driver and Cleaner. The cost of fuel, Driver and
Cleaner are paid by them but the vehicle will be under the control of
ONGC for their use. The rate for the contract has also been specilicd.
Based on the work performance report of tanker at the end of the
month, they prepare a single bill for the entire month.

They have provided the service of transportation of material, so the
demand for service tax under the category of supply of tangible goods
is not sustainable.

The service provided by them falls under the category of Goods
Transport Service for which the recipient is liable to pay the service
tax in terms of Notification No. 35/2004-ST dated 03.12.2004.

They rely upon the decisions in the case of : Subhash Engineer &
Contractor Vs. Commissioner of Service Tax, New Delhi — 2013 (32}
STR 45 (Tri.-Del); GMMCO Ltd Vs. Commissioner of Central Iixcise,
Nagpur — 2013 (31 STR 675 (Tri.-Mumbai); Payal [lectric

'Decoration Vs. Commissioner of Central Excise, Rajkot — 2013 30

STR 590 (Tri.-Ahmd.); Birla Ready Mix Vs. Commissioner of Central
Excise, Noida — 2013 (30) STR 99 (Tri.-Del.); Bharathi Soap Works
Vs. Commissioner of Customs & Central Excise, Guntur — 2008 ()
STR 80 (Tri.-Bang.); MSPL Ltd. Vs. Commissioner of Central Iixcisc,
Belgaum - 2009; Sandur Manganeée & Iron Ores Ltd. Vs
Commissioner of Service Tax, Belgaum — 2009 (16) STR 740 (T'ri.-
Bang:); C.C.E, C & ST, Bhubaneshwar-11 Vs. Vinshree Coal Carriers
Pvt Ltd — 2008 (10) STR 473 (Tri.-Kolkata).

When the service receiver i.e. ONGC has already discharged service
tax under GTA service, there would be no question of demanding
service tax from them.

They are engaged in undertaking renting of cab for the employee of
ONGC as per contract terms. They have provided passenger vehicle
on the basis of kilometer, therefore, it has been covered under RCM

and service tax is payable by recipient of service.
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If tax was charged by them, the same would have been allowed as
cenvat credit to the recipient of service, so it would be revenue
neutral.

They rely upon the decision in the case of : Popular Vehicles &
Services Ltd. Vs. Commissioner of Central Excise, Kochi — 2010 (18)
STR 493 (Tri- Bang); Agarwal Infracon Pvt Ltd. Vs. CCL,
Ahmedabad — 2010 (18) STR 39 (Tri-Ahmd.): Sakthi Auto
Components Ltd Vs. Commissioner of Central Excise, Salem — 2009
(14) STR 694 (Tri.-Chennai).

The SCN covers the period from 01.04.2014 to 30.06.2017 and was
jesued on 21.04.2017. The department has knowledge of all the
activities carried out by them. They were issued a SCN dated
05.11.2015 and for the same jssue extended period cannol be
invoked. The SCN has baldly alleged suppression of information |
from the department. |
They rely upon the decision in the case of Nizam Sugar Factory Vs.
Collector of Central Excise, AP. — 2006 (197) ELT 465 (80O).
Extended period cannot be invoked as there 1s no suppression,
willful mis-statement on their part.

The SCN has not given any reason whatsoever for imposing penalty
under Section 78 of the Act. No evidence has been brought out to
show that they had suppressed anything from the department. They
rely on the decision in the case of Steel Case Ltd - 2011 (21) TR 500
(Guj.).

Penalty cannot be imposed under Section 77 as there is no short
payment of service tax.

Even if there was any contravention of the provisions, the same was
on account of their bonafide pelief which was based on reasons
stated above. They rely upon the decision in the case of Pushpam
Pharmaceuticals Company Vs. CCE — 1995 (78) ELT 401 (8C) and
CCE Vs. Chemphar Drugs and Liniments — 1989 (40) ELT 276 (8C). |
The present case 18 covered by Section 80 of the Act which expressly
provides that no penalty is imposable under Section 77 and 78 if the

appellant has a reasonable cause for default.
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xisx. |The issue involved is of interpretation of statutory provision and

therefore, penalty cannot be imposed. They rely upon the decision in
the case of - Bharat Wagon & Engg. Co Ltd. Vs. Commissioner of
C.Ex., Patna — (146) ELT 118 (Tri.-Kolkata); Goenka Woolen Mills
Ltd Vs, Commissioner of C.Ex., Shillong — 2001 (135) ELT 873 {Tvi.-
Kolkata); Bhilwara Spinners Ltd Vs. Commissioner of C.kx, Jaipur -
2001 (129) ELT 458 (Tri._Del).

5. | Personal Hearing in the case was held on 17.11.2021 through virtual

mode. Shri Vipul Khandhar, CA, appeared on behalf of the appellant for

. the hearing. He reiterated the submissions made in appeal memorandum,

6. | I have gone through the facts of the case, submissions made in the

Appeal Memorandum and submissions made at the time of personal

hearing. I find that the issues before me for decision are °

)

ID)
@

1n

Whether the appellant has by giving Scrapping winches units on
hire basis to M/s. ONGC provided ‘Supply of Tangible Goods
service’ as claimed by the department or service pertaining to
intermediary for manufacturing and consequently exempt under
Serial No. 30 of Notification No.25/2012-ST dated 20.06.2012 as
claimed by the appellant ?

Whether by giving vehicles for transportation of goods and
material on hire basis M/s.BSCC Infrastructure Pvt Ltd, the
appellant had provided ‘Supply of Tangible Goods service' as
claimed by the department or GTA service as claimed by the
appellant ?

Whether by giving vehicles for transportation of passengers on
hire basis to M/s.Vishal Enterprise, the appellant had provided
‘Supply of Tangible Goods service’ as claimed by the department

or Rent-a-Cab service as claimed by the appellant ?

5.1 It is observed that the SCN in the matter has been issucd in
L 1qeD tinuation of an earlier SCN dated 05.11.2015 issued by the then

ional Commissioner, Central Excise and Service Tax, Ahmedabad-
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IiL. Further, I find that the demand confirmed vide the impugned order
pertains to the period F.Y. 2014-15 ie. in the regime of negative list of
services. With the introduction of the negative list of services regime from
01.07.2012, the clagsification of gervices 1n terms of Section 65 of the
Finance Act, 1994 is no more in force. The taxability of a service 18
required to be examined in terms of the provisions of Section 651, 66D and
66F of the Finance Act, 1994. Definitions have been provided under
Section 65B of the Finance Act, 1994 and those relevant to the 1gsue

involved in the present appeal are reproduced as under *

658 (26) : “ “goods transport agency”’ means any person who provides
service in relation to transport of goods by road and issues consignment
note, by whatever name called”

65B (44) ¥ “service” means any activity carried oui by a person for
another for consideration, and includes a declared service, but shall not
imcinde-"

6.2 Section 66D of the Finance Act, 1994 specifies the declared services
and sub-section () of Section 66D, which is relevant to the issue involved

in the present appeal, 1s reproduced as undar

66D (f) : “transfer of goods by way of hiring, leasing, licensing or in any
such manner without transfer of right to use such goods™.

7 1 take up the issues, enumerated above, for decision in light of the
above provisions of law. As regards supply of serapping winches units, 1
find that the appellant is supplying the scrapping winch units for scraping
of tubing in self flow wells to remove any obstruction in flow of oil/gas. The
appellant have claimed this was in the nature of intermediary scrvice — job
work- provided for manufacturing of goods and, hence, exémptod. The
appellant have not specifically stated as to under which Notification they
are claiming exemption. However, I find that Sr.No.30 of Notification No.
95/2012-ST dated 20.06.2012 grants exemption from service tax in respect
of ‘carrying out of intermediate production process as job work’. The said
entry at Sr.No.30, as it stood at the relevant point of time, is reproduced as

under

i E

PRI

L
%

3,
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“30. Carrying out an intermediate production process as job work in
relation to -

(a) agriculture, printing or textile processing;

(b)  cut and polished diamonds and gemstones; or plain and
studded jewellery of gold and other precious metals, falling under
Chapter 71 of the Central Excise Tariff Act, 1985 (5 of 1986),

(c) any goods on which appropriate duty is payable by the
principal manufacturer; or

(d)  processes of electroplating, zinc plating, anodizing, heat
treatment, powder coating, painting including spray painting or
auto black, during the course of manufacture of parts of cycles or
sewing machines upto an aggregate value of taxable service of the
specified processes of one hundred and fifty lakh rupees in a
financial year subject to the condition that such aggregate valuc
. had not exceeded one hundred and fifty lakh rupees during the
preceding financial year;” &

7.1 | The appellant have while claiming exemption, presumably under the

above said notification, not put forth any documents or evidences to

subl;tantiate their claim that the activity under taken by them pertains to
intdrmediate production process. They have also not specifically stated as
to how the activity carried out by them amounts to an intermediatc
profuction process. On the contrary, I find that in the invoice reproduced

at Para 17 of the SCN, it is stated that “against the stated order for

Wi.lrcbes deployed in ankleshwar asset sc.apping of wells’. What Lhis
indicates is that the appellant have merely deployed winches for scrapping
of wells. This in itself does not amount to the appellant having undertaken
any activity amounting to intermediate production process. 1, therefore,
dolnot find any merit in the contention of the appellant. The appellant are
bakiically giving out scrapping winch units on hire basis to ONGC. [iven

ackepting that the scrapping of the self flow well tubing are carried out by

‘the appellant, it would not render the activity to be connected to an

inkermediate process in the manufacturing of goods.

7k 1 further find that in para 11 of the SCN issued to the appellant it is
sfated that “On perusal of the Contract Agreement No.
ANEK/MM/P4/20/Scrapping Services/2013-14 dtd.03.01.2014, it is noticed

t they have been awarded the work for hiring service of scrapping

es units for Ankleshwar Asset for scrapping of tubing in self-flon
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wells”, Tt is clear from this that the service for which the appellant had a
contract was ‘hiring of scrapping winches unit’ | find that the hiring of
such scrapping winch units by the appellant is more appropriately and
specifically covered by the category of service in terms of Section 661> {f) of
the Finance Act, 1994 inasmuch as in the instant case, I find that the
scrapping winch units are hired out to ONGC by the appellant but there 13
no material on record to indicate that the hiring terms included transfer of
right to use from the appellant to ONGC. In this vegard, 1 also find il
relevant to refer to the provisions of Qection 66F (2) of the Finance Act,
1994, which reads as “« Where a service 18 capable of differential treatmen!
for any purpose based on its description, the most specific description shall
be preferred over a more general description” In the instant case, the
activity undertaken by the appellant i.e. giving scrapping winch units on
hire basis 1s more specifically covered by the ambit of the service 1n terms
of Section 66D () of the Finance Act, 1994. Therefore, the same shall
prevail over the vague claims put forth by the appellant of the activity

being an intermediary in manufacturing activity. Consequently, 1 am of

the view that giving scrapping winch unit on hire by the appellant is a

taxable service covered under Section 66D (f) of the Finance Act, 1991 and

chargeable to service tax accordingly.

8. As regards the issue of the appellant giving vehicles for
transportation of goods and material on hire basis, 1 find that a copy of the
work order has been reproduced at para 19 of the SCN issued to the
appellant. In the said Work Order No.
BSCCIMSHIAGARWALLAIVehicleS-TRAILOR/2O14 dated 13.02.2014, it is
stated that “ With reference to above, M/s. BSCC Infrastructure Pvt. Lid..
Mehsana is pleased to place this work order for Hiring Services of ( foods
Transportation by road, of Vehicles for ma terial shifting used at different
Jocation...”. Further, 1n the description of services it is stated thad
“ Providing trailer for goods transportation & make not older than 2014,
operating on all days on 24 hours per tn'p pasis’. From the wordings of the
ork order and the wordings of the description of services, it is clear that

appellant has been given the work order for ‘Hiring’ of vehicles lor
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goodq transportation. This indicates that the appellant has not been given
the work order for transportation of goods but they have only been given

the work order for hiring of vehicles which the customer would be using for

trangportation of goods. Therefore, it cannot be said that the appellant is.
by Hiring out vehicles, providing the service of goods transportation.
Hente, I do not find any merit in the contention of the appellant that the
servjce provided by them is that of Goods Transport Agency. The service
provided by the appellant is appropriately covered within the ambit of
Section 66D () of the Finance Act, 1994 and chargeable to service tax

accqrdingly.

. 8.1 I find that the Hon'ble Tribunal had in the case of Sant Roadlines
Vs.|Commissioner of C.Ex. & S.T, Panchkula — 2020 (43) GSTL 206 {(Tw.-

Ch#m.) held, while deciding a matter involving a similar issue. that :

“8, On going through the  definition in terms of Section
65(105)(zzzzj) of the Finance Act, 1994 “the ltaxable service means any
service provided or to be provided to any person, by any other person in
relation to supply of tangible goods including machinery, equipment and
appliances for use, without transferring right of possession and effective
control of such machinery, cquipment and appliances is supply of
tangible goods for use service”.

9. We are of the  view that, as the right of possession of the vehicle has
been in control of the appellant, therefore, they are liable to pay Service
Tax under the said category but the appellant was under bona fide belicl
. that they were engaged in the activity of tranzportation of goods on behall

of the service recipient and the said service is not taxable in the hands of
the appellant. The said understanding of the appellant has been evidenced
by various agreements between the appellant and the service recipient
which clearly shows that the main activity of the appellant is
transportation of goods on behalf of the service recipient.”

8l2 The above decision of the Hon'ble Tribunal was in the context of hoth

he pre-negative list and post negative list regime and therefore, is

ct

ol

pplicable to the facts involved in the present appeal.

#.3 Tt is also observed that the appellant have contended that the service
recipient i.e. M/s. ONGC have already discharged service tax under the

tegory of GTA and, therefore, service tax cannot be demanded {vom

I find that in the work order referred to in the above paragraph it is
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stated that “The above rates are inclusive of service tax’. it is a settled
position in law that the same service cannot be subjected to taxation from
both the provider as well as the recipient. Irrespective of the classification
of the service under dispute, if service tax has been discharged by the
service recipient, the service provider cannot be again asked to discharge
service tax on the same service. However, in the impugned order there i3
no discussion or finding on the issue of whether the service tax has been
discharged by the service recipient on reverse charge. I am, therefore, ol
the view that the matter is required to be decided afresh by considering
the submissions of the appellant regarding gervice tax having been
discharged by the service recipient under reverse charge. The demand
would have to be quantified after considering this aspect. Consequently,
the impugned order pertaining to this issue is required to be set aside and

remanded back to the adjudicating authority for deciding afresh.

9. On the issue of the appellant giving vehicles for transportation of
passengers on hire basis, I find that a Work Order bearing No.
VISHAL/MSHIAGARWALLANehicles/2014 dated 13.02.2014 has been
reproduced at para 21 of the SCN. In the said Work Order, the description
of services has been stated as “ Providing Hiring Services of Mahindra
Dolero 7 seater (AC) Jeep a make not older than 2014, operating on all
days on 24 hours per trip basid’. It is clear from the description of services
as per the work order, that the appellant has been given the work order
for hiring of vehicles which would be used by the customer for
transportation of passengers. The words ‘hiring’ and ‘renting’ ave
interchangeable and basically amount to the same. In this regard, 1 find it
worthwhile to refer to the judgment of the Hon'ble High Court of Gujaral
in the case of Commissioner of Service Tax Vs. Vijay Travels — 2014 (36)

STR 513 (Guj.). The relevant part of the judgment 18 reproduced as under

“14, Requirements of rent-a-cab-scheme operator 10 have minimum 50
numbers of vehicles and also having licence under the law also was done
away with by subsequent amendment.

Legislature has not made any distinction between “hiring” of vehicle or
“renting” of vehicle for the purpose of levying service tax. Such assertion
of ours is demonstrated on the basis of discussion held herein abovt as

also from the following paragraphs.
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14.1 It would amount to artificial requirement of statute if only thosc
persons are taxed who give away their vehicles without retaining any
control either personally or through driver. The concept of lease and
licence is sought to be brought into picture by contending that lcase
would have insurable interest which is absent in licence.

It is a well settled principle of interpretation of statute that taxing statute
must be read and interpreted giving meaning to the plain language. The
principle of strict construction applicable to taxing statute would not
mean where the same falls formally within the ambit of law, the court can
avoid the tax by putting restricted construction on some supposed
hardship.

The Supreme Court in case of Commissioner of Wealth-tax v. Smi.
Hashmatunnisa Begum, reported in AIR 1989 SC 1024, has held that no
question of strict construction would arise when statutory provision itself
is reasonably open to only one meaning. The Apex Court has gone Lo the

extent of saying that when intention of the taxing statute is clear, it cannot
. be defeated by mere defect in phraseology on the ground that provision
more artistically could have been drafted (AIR 1971 SC 2463).

The Finance Minister while presenting the Budget has chosen to bring
under the tax net various specified setvices. As far as Finance Bill, 2000,
and explanatory note issued by the Ministry are concerned, it wus
indicated in respect of administration of service tax, few changes have
been made which would require necessary action. The tour operator and
rent-a-cab scheme operator who were exempted from payment of service
tax were indicated not to be getting any such benefit.

142 At this stage, it would be worthwhile to consider the definition of
“Rent”. Rent means the act of payment for the use of something, It is the
act of letting out or allowing the use like apartment, house or car.

Short Oxford English Dictionary, defines “Rent” as under :

“Source of revenue or income, separate pieces of property yielding
certain return to the owner.”

“A tax or similar charge levied by or paid to a person.”

As per the Reader’s Digest Great Encyclopedic Dictionary, “Renl”
means “Tenant’s periodical payment to owner or landlord for use of land.
house, or room; payment for hire of machinery etc. charge, periodical
charge on land etc. reserved to one who is not the owner-free, exempt
from rent; roll, register of person’s lands ctc. with rents due from them:
sum of person’s income from rents; sum of person’s income from rents-
service, (tenure by) personal service in lieu of or addition to rent. Take.
occupy, use, at a rent; let or hire for rent; be let at specified rent; impose
rent on (tenant).” ‘

As per MacMilan Dictionary “Rent” mcans an amount of money that you
pay regularly for using a house, room, office etc. that belongs to someone
else.

As far as word “hire” is concerncd, “hire” means “payment under
contract for the use of something.”

“Hiring” is bailment by which the use of thing or the services wre
coniacted for, at a certain price and reward.
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As per Black’s Law Dictionary, “hiring” means «“a contract by which one
person grants to another either the enjoyment of a thing or the use of the -
labor and industry, either of himself or his servant, during a certain time.
for a stipulated compensation, or where one contracts for the labor or
services of another about a thing bailed to him for a specified purpose.

14.3 Renting means a usually fixed periodical return, especially, an
agreed sum paid at fixed intervals by a person for any use of the property
or car. It is also the amount paid by a hirer to the owner for the use of the
property or a car. Hiring is also engaging services or wages or other
payment. It also amounts 1o engaging temporary use.

It cannot be disputed that both in “renting” and “licensing”, de fucio
possession of the thing is enjoyed. Difference is well carved out under the
law wherein both, de jure possession and control is given, but in
“renting”, it is right-in-rem whereas in “licensing”, it is right-in-persona.
When rent-a-cab scheme operator gives the car on rent, de fucio
possession is, of course, there but, it is not acceptable 1o uphold that
wherever de jure control and possession of the vehicle stands transferred
in law from the owner to the person on renting/hiring the service that the .
service tax is leviable and this is, of course, not different than services

rendered on a contractual basis, providing transport service for fixed
amount of periodical return or fare.

We need not be oblivious of the fact that for the purpose of regulating the
business of renting of motor cabs or motor cycles to persons who arv
desirous of driving by themselves or through drivers, either for their own
use or for any matters connected herewith, the scheme is made by the
Central Government,

Conceptually and essentially, if the nature of service provided is the
same, natural corollary is that such service shall be taxed under the taxing
statute. 1t nowhere culls out from the taxing statute that the sanw
contemplated taxing those services where legal possession is handed over
by the owner of the person renting the vehicle and where such de jure
possession continue with the owner or person providing the service o the
customer, such service is to be excluded.

We also need to remind ourselves that concept of providing
transportation service where de jure control remains with the owner or
company of the vehicle and the driver and yet, it functions in accordancy
with the wish and desire of the person hiring such vehicle is extremely
popular in India unlike the concept of person renting the cab desiring to
drive himself by having all liabilities on himself. In absence of any
specific exclusion in the statute of such service from the taxing net, large
portion of such services cannot be held to be non inclusive by any
artificial interpretation.

Principle of contemporaneous exposition whereby yellow and black taxes
are not subjected to service tax also would not preclude us to resort 1o
such interpretation.

14.4 TFrom the aforesaid discussion, i can be said that the petitioner
cannot escape tax liability on the ground that the hiring is different from
renting as the intention of the Government is to tax service provider vl a
service which involves both hiring and renting of & cab for a longer
duration and distinction as sought to be carved out by the petitioner is nol
finding favour with this Court.”

3l ™1 g
(“kauzun," ’
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The ratio of the judgment of the Hon’ble High Court of Cujarat is

squarely applicable to the facts of the present appeal and therefore, 1 find

merif in the contention of the appellant that the service provided by them

is thqt of Rent-a-Cab service i.e. renting of motor vehicle designed to carry

passdqngers. The appellant have also contended that the service tax i

alreafly paid by the service recipient under reverse charge. That being the

case,|there cannot be, in any event, any demand for service tax from the

appellant as that would amount to taxing the same service Lwice.

Ther¢fore, the demand confirmed vide the impugned order in this regard

is noy sustainable on merit.

10.

The appellant have also contended that the extended period of

limithtion cannot be invoked since the department was in the knowledge

of t

activities carried out by them and 2 SCN dated 05.11.2015 was

issudd them on the same issue for the period F.Y. 2010-11 to 2013-14. |

find that the appellant had raised this issue in their submission made to

the
app

djudicating authority. However, [ find that submission of the

lant have not been addressed and no findings have been recorded in

the impugned order by the adjudicating authority.

11.
has

T further find that in the SCN issued to the appellant the demand

been raised on the consolidated value in respect of three issues as

enutherated hereinabove and no duty demand has been worked oul

individually on these issues. The impugned order too has confirmed the

demhnd in its entirety and there is also no service wise break-up ol the

dempnd.

11.1] As held in the preceding paragraphs, the appellant is liable to pay

service tax in respect of the service of providing scrapping winches units

on Nire basis. The demand for service tax pertaining to this service 1s

reqyired to be quantified. The demand in respect of the service of hiring of

les for transportation of goods is required to be re-determincd after
ing and considering the service tax, if any, that has already been

reverse charge by the service recipient. The appellant is, however.
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not liable to pay service tax on the service of providing vehicles on hire
basis for transport of passengers. Therefore, the impugned order 13 sct-
sside and remanded back to the adjudicating authority for denovo
proceedings. While deciding the case, the adjudicating authority shall also
consider the submissions of the appellant on the grounds of limitation and

shall record his finding on the same.
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The appeal filed by the appellant stands dispoged off in above terms.
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